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BOOK REVIEW 
THE ENVIRONMENT AND NAFTA: UNDERSTANDING AND 
IMPLEMENTING THE NEW CONTINENTAL LAW by Pierre 
Marc Johnson & Andre Beaulieu. Washington, D.C.: Island Press, 
1996. Pp. 414. 
Thomas Lundmark* 
As the authors explain in the Acknowledgements, coauthor Pierre 
Marc Johnson is a professor of law at McGill University and senior 
counsel with Guy & Gilbert in Montreal.1 In November, 1993, Mr. 
Johnson was invited to give the Ambassador's Lecture at the Cana-
dian Embassy in Washington, D.C.2 The topic was the North Ameri-
can Free Trade Agreement (NAFTA),3 which Canada, Mexico, and 
the United States entered into on December 17, 1992. A number of 
major public issues surrounded the debate over NAFTA. Exportation 
of jobs to Mexico became a major issue in the 1992 American presi-
dential campaign, and remains perhaps the most significant popular 
issue in the United States. The controversy in Canada took on other 
contours. "No argument ... received as much coverage as the impact 
of NAFTA on the environment."4 Andre Beaulieu, Mr. Johnson's re-
search assistant at the time, helped him prepare a lecture on the 
environmental aspects of N AFTA, including its environmental side-
agreement, the North American Agreement on Environmental Coop-
eration (NAAEC).5 This book evolved from that collaboration. 
The authors have written a book that traces historically the "green-
ing" ofNAFTA. They emphasize the role of non-governmental organi-
zations (NGOs) both in the negotiation of NAFTA and in future 
* Dr. jur., Universitat Bonn, J.D., U.C. Berkeley; Associate Member of the Board of Directors, 
Baltic Sea Institute for Maritime and Environmental Law, University of Rostock, Germany; 
Adjunct Professor, California Western School of Law and Thomas Jefferson School of Law, San 
Diego, California. 
1 PIERRE MARC JOHNSON & ANDRE BEAULIEU, THE ENVIRONMENT AND NAFTA: UNDER-
STANDING AND IMPLEMENTING THE NEW CONTINENTAL LAW xvii (1996). 
2Id. 
a North American Free Trade Agreement, Dec. 8, 1992, Can.-Mex.-U.S., 32 I.L.M. 289 [here-
inafter NAFTA]. 
4 JOHNSON & BEAULIEU, supra note 1, at 1. 
5 Sept. 13, 1993, Can.-Mex.-U.S., 32 I.L.M. 1480 [hereinafter NAAEC]. The agreement is 
reproduced in JOHNSON & BEAULIEU, supra note 1, pt. V, app. III. 
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monitoring and enforcement.6 The authors make predictions about 
the environmental effects of NAFTA's implementation, but provide 
no discussion of its actual effects as the data is only now being col-
lected.7 
The book is divided into five parts: The Context of N AFTA and 
NAAEC (fifty-eight pages); Environmental Content in the Main Treaty 
Text (fifty-four pages); The North American Agreement on Environ-
mental Cooperation (fifty-two pages); Dispute Settlement: The Effec-
tiveness of Domestic Environmental Enforcement (seventy pages); 
and the Conclusion (thirty-six pages). On the remaining pages the 
authors sketch the enforcement procedures (Appendix I), quote se-
lected provisions from NAFTA related to the environment (Appendix 
II), reproduce the North American Agreement on Environmental 
Cooperation (Appendix III), and append both Executive Order 12,915 
of May 13, 1994 (Appendix IV) and An Act to Amend the Crown 
Liability and Proceedings Act (Appendix V), as well as Canadian 
Intergovernmental Agreements (Appendix VI). The extensive bibli-
ography lists relevant Canadian, Mexican, and American statutes and 
regulations as well as international agreements, government docu-
ments, international documents and decisions, and other sources. 
The first chapter, entitled Historical and Regional Context, contains 
a cursory history of North American trade and political relations in 
the 1980's and early 1990's and provides background and insights into 
Canadian interests and involvement.8 Here the reader learns that the 
Canadian government first approached the Reagan administration in 
1986 and asked for a formal free trade agreement along the lines of 
the United States-Israel Free Trade Agreement, which was con-
cluded in 1985.9 What followed was the Canada-United States Free 
Trade Agreement, which came into force on January 1, 1989.10 That 
agreement provided the basis and substance for most chapters of 
6 "This book is not devoted to the negotiation proper." JOHNSON & BEAULIEU, supra note 1, 
at 24. 
7 For example, the Washington-based Institute for Policy Studies recently published a report, 
entitled "NAFTA's First '!\vo Years; The Myths and Realities," concluding that the environ-
mental side agreement has "proved toothless." Groups Callfor New Rules on Globalization, 26 
Env't Rep. Current Developments (BNA), No. 47, at 2311 (Apr. 5, 1996). The experiences of the 
petitioners in the first citizen enforcement petition filed under Article 14 of the NAAEC are 
chronicled in The Citizen Petition Process Under NAFTA's Environmental Side Agreement: 
It's Easy to Use, But Does It Work?, 26 Envtl. L. Rep. (Envtl. L. Inst.) 10,031 (Jan. 1996). 
8 JOHNSON & BEAULIEU, supra note 1, at 11-12. 
9 United States-Israel Free Trade Area Agreement, Apr. 22,1985,24 I.L.M. 653. 
10 Canada-United States Free Trade Agreement, Dec. 22, 1987,27 I.L.M. 281. 
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N AFT A, with the exceptions of new language on intellectual property 
and a clearer link between trade rules and environmental protection.ll 
According to the authors, Vice-President George Bush was the first 
statesman to call publicly for a free trade agreement with Mexico.12 
After negotiations towards this end were officially requested by Mexi-
can President Carlos Salinas de Gortari, Canada asked to be included 
in the negotiations for fear that it would be left out of a larger trade 
area revolving around the United States.IS 
Canadians and Americans tend not to know that Mexicans have also 
become increasingly concerned with environmental degradation in 
the last decades.14 This deficit is addressed by Johnson and Beaulieu 
on pages seventeen through twenty-four. Mexico's first general envi-
ronmentallaw, the General Law for Ecological Equilibrium and En-
vironmental Protection,15 was enacted in 1988. Concerned about lack 
of enforcement, the Salinas administration quadrupled the size of its 
environmental inspection corps and, in 1992, created the Secretariat 
of Social Development (Secretario de Desarrollo Social-SEDESOL). 
The use of environmental impact assessments began in the 1991-92 
period. The official American role in this development, in particular 
the Agreement Between the United States of America and the United 
Mexican States on Cooperation for the Protection and the Improvement 
of the Environment in the Border Area, commonly referred to as the 
La Paz Agreement,16 is given almost no attention by the authors.17 By 
contrast, in an interesting historical report, the authors credit Ameri-
can environmental non-governmental organizations, such as the Si-
erra Club, Friends of the Earth, and Defenders of Wildlife, with con-
vincing the American government to condition approval of N AFTA 
11 JOHNSON & BEAULIEU, supra note 1, at 11. 
12 Id. 
13Id. at 11-12. 
14Id. at 17. 
15 Ley General de Equilibrium Ecologico y la Proteccion al Ambiente, Jan. 28, 1988, reprinted 
in 4 INTER-AMERICAN LEGAL MATERIALS 664 (1988). 
16 Aug. 14, 1983, Mex.-U.S., 22 I.L.M. 1025. 
17 For discussion, see generally Luis R. Vera-Morales, Dumping in the International Back-
yard: Exportation of Hazardous Wastes to Mexico, 7 TuL. ENVTL. L.J. 353 (1994); Nicolas 
Kublicki, The Greening of Free Trade: NAFTA, Mexican Environmental Law, and Debt Ex-
changesfor Mexican Environmental Infrastructure Development, 19 COLUM. J. ENVTL. L. 59 
(1994); Mark A. Sinclair, Comment, The Environmental Cooperation Agreement Between Mex-
ico and the United States: A Response to the Pollution Problems of the Borderlands, 19 
CORNELL INT'L L.J. 87 (1986). 
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on the successful negotiation of a parallel environmental agreement, 
the North American Agreement on Environmental Cooperation. IS 
Part II, entitled Environmental Content in the Main Treaty Text, 
analyzes the provisions of NAFTA that refer to or may have an 
impact on environmental policies and the measures taken to imple-
ment them. The discussion pays close attention to the treatment of 
environmental measures by NAFTA's standards-related trade disci-
plines, including the relevant NAFTA sections on sanitary and phy-
tosanitary measures, technical barriers to trade, and the special pro-
visions on international environmental agreements. However, protection 
of the environment goes unmentioned in the enumeration ofNAFTA's 
basic objectives, which are to eliminate trade barriers, promote fair 
competition, increase investment opportunities, protect intellectual 
property rights, create procedures for the resolution of disputes, and 
establish a framework for further trilateral, regional, and multilateral 
cooperation.19 Part II also examines the provisions of N AFTA that 
address the concern that pollution "havens" may act as investment 
magnets, as well as the harmonization of the three nations' environ-
mental standards under N AFTA. 
The book's orientation on environmental issues tends to be political 
rather than economic or legal. At the international level, this is un-
derstandable and even necessary. As the authors note, "in the inter-
national context, the boundaries between law and policy remain very 
porous and each informs the other."20 The emphasis on politics rather 
than law nevertheless disappoints, since the title of this otherwise 
excellent book promises an "understanding of the new continental 
law." Of course the authors do discuss knotty "legal" issues that arise 
under NAFTA and the NAAEC. For example, "What Is an Environ-
mental Law?" is the title of Chapter 8, one of the chapters discussing 
the enforcement provisions of N AFTA. Moreover, the authors pro-
vide a good discussion of the "least inconsistency" test, described 
below. 
From a legal standpoint, what is missing from the book is an expo-
sition of the background of the international law of the environment 
so that the reader will understand how N AFTA would work in the 
absence of its environmental side-agreement. This is the crux of con-
18 See JOHNSON & BEAULIEU, supra note 1, at 24--34; see also NAAEC, supra note 5. The 
agreement is reproduced in Appendix III of the book. 
19 NAFTA, supra note 3, Art. 102. 
20 JOHNSON & BEAULIEU, supra note 1, at 2. 
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cerns about "pollution havens as investment magnets," also known 
under the catchwords "exporting pollution" or "race to the bottom."21 
Should environmental standards be imposed on a trading partner 
under a trade agreement?22 In the absence of an agreement on envi-
ronmental standards, the international law of the environment only 
forbids a state from causing substantial damage to the territory of 
other states, or to areas beyond the limits of national jurisdiction; it 
does not prevent a state from exploiting and even recklessly depleting 
its own resources. 
This axiom is embedded in Principle 21 of the Declaration of the 
United Nations Conference on the Human Environment, written in 
Stockholm in 1972, which states the "customary" law on this point.23 
Principle 21 reads: 
States have, in accordance with the Charter of the United Nations 
and the principles of international law, the sovereign right to 
exploit their own resources pursuant to their own environmental 
policies, and the responsibility to ensure that activities within 
their jurisdiction or control do not cause damage to the environ-
ment of other States or of areas beyond the limits of national 
jurisdiction.24 
Thus, international law does not, in the absence of an agreement, 
forbid, for example, Canada from allowing the radioactive contamina-
tion of Canadian aquifers to entice investments to Canada. 
NAFTA tries to solve the pollution-magnet problem in three ways: 
by prohibiting the erosion of national environmental standards to 
encourage investment;25 by encouraging the harmonization of envi-
21 See generally Richard B. Stewart, Environmental Regulation and International Competi-
tiveness, 102 YALE L.T. 2039 (1993) (reviewing empirical studies); Richard L. Revesz, Rehabili-
tating Interstate Competition: Rethinking the "Race-to-the-Bottom" Rationale for Federal En-
vironmental Regulation, 67 N.Y.U. L. REV. 1210 (1993) (critiquing "race-to-the-bottom" 
rationale for environmental regulation in domestic context). 
22 The author of this review has argued that the benefitting state has an obligation to impose 
conditions. See THOMAS LUNDMARK & JOHN B. McNEECE III, STATE AND LOCAL GoVERN-
MENT PARTICIPATION IN SOLVING ENVIRONMENTAL PROBLEMS AT THE U.S.-MEXICAN BOR-
DER 37, 41 (1995). 
23 ALEXANDRE KISS & DINAH SHELTON, INTERNATIONAL ENVIRONMENTAL LAW 130 (1991). 
Canada and the United States have explicitly declared that Principle 21 accorded with existing 
international law. PATRICIA W. BIRNIE & ALAN E. BOYLE, INTERNATIONAL LAW AND THE 
ENVIRONMENT 90 n. 41 (1993). For a succinct account of sources of international law, see I. 
BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 1-31 (4th ed. 1990). 
24 KISS & SHELTON, supra note 23, at 389. 
25 Here the expansive definition of "environmental laws and regulations" to include "any 
statute or regulation of a Party, or provision thereof, the primary purpose of which is the 
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ronmental standards among the three signatory states; and by pro-
viding for the supremacy of five international environmental agree-
ments.26 These agreements are the Convention on International Trade 
in Endangered Species of Wild Fauna and Flora (CITES),27 the Mont-
real Protocol on Substances that Deplete the Ozone Layer,28 the Basel 
Convention on the Control of Transboundary Movements of Hazard-
ous Wastes and Their Disposal,29 the Agreement Between the Gov-
ernment of Canada and the Government of the United States of America 
Concerning the Transboundary Movement of Hazardous Waste,30 and 
the La Paz Agreement.3! Where NAFTA rules clash with the obliga-
tions undertaken by Mexico, Canada, or the United States pursuant 
to these agreements, NAFTA provides that these obligations shall 
prevail "provided that where a Party has a choice among equally 
effective and reasonably available means of complying with such ob-
ligations, the Party chooses the alternative that is least inconsistent 
[with NAFTAJ."32 As the authors point out, this rule breaks new 
ground. "Though it is increasingly commonplace for nations to subor-
dinate their internal law to certain international obligations, one would 
be hard-pressed to find so explicit a 'hierarchization' of international 
obligations where environmental treaties are perched at the top."33 
Johnson and Beaulieu's discussion of this "least inconsistency" test 
is succinct and adequate to frame the issues.34 They express concern 
that the test may set an insuperably high acceptability threshold for 
judging the validity of environmental measures that affect trade. 
They reason that the test is weighted in favor of the environment by 
the addition of the requirement, not found in GATT,35 that the arbi-
trators be satisfied not only that there is at least one measure that is 
more NAFTA-consistent than the challenged measure, but also that 
protection of the environment, or the prevention of a danger to human life or health" is critical. 
See NAAEC, supra note 5, Art. 45(2)(a). 
26 See JOHNSON & BEAULIEU, supra note 1, at 241-43. 
27 Mar. 3, 1973, 27 U.S.T. 1087, 993 U.N.T.S. 243. 
28 Sept. 16, 1987, 26 LL.M. 1541, adjusted and amended June 29, 1990, 30 LL.M. 537. 
29 Mar. 22, 1989, U.N. Environmental Programme, U.N. Doc. IG. 80/L.12 (Final Act), IG. 80/3 
(Convention) (1989), 28 LL.M. 649. 
30 Oct. 28, 1986, T.LA.S. No. 11099. 
31 Mexico-United States Agreement to Cooperate in the Solution of Environmental Problems 
in the Border Area, Aug. 14, 1983,22 LL.M. 1025. 
32 NAFTA, supra note 3, Introduction, Art. 104(1). 
33 JOHNSON & BEAULIEU, supra note 1, at 108. 
34 [d. at 108-10. 
35 General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. All, 55 U.N.T.S. 187 
[hereinafter GATTJ. 
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this more NAFTA-consistent measure is both "equally effective" and 
"reasonably available." The authors write: 
[G]iven the absence from the GATT "least inconsistency" test of 
such language, it is not surprising that GATT panels have not ever 
seriously assessed the effectiveness of alternative measures found 
to be less GATT-inconsistent than the challenged measures. A 
N AFTA panel, by contrast, would be required to engage in such 
an exercise-a genuine reprieve for domestic measures enacted 
in compliance with international environmental obligations. While 
it remains to be seen how well domestic measures enacted to 
perform international environmental treaty obligations would fare 
under NAFTA dispute settlement, the status of these measures 
under NAFTA is measurably more secure than their status under 
GATT.36 
Part III is concerned specifically with the NAAEC, the environ-
mental side-agreement, and its potential for improving environmental 
cooperation in North America. The authors explain the political ori-
gins of the NAAEC and examine the interplay with NAFTA and 
N AFTA institutions. Part III also describes the broad mandates given 
the newly created Commission for Environmental Cooperation and 
its three component parts, the Council of Ministers, the permanent 
Secretariat, and the Joint Public Advisory Committee. The authors 
pay special attention to the special investigatory reporting functions 
of the Commission for Environmental Cooperation and its relation-
ship with NGOs. 
Part IV focuses on the formal procedures for the settlement of 
disputes regarding the effectiveness of domestic enforcement prac-
tices. The authors explore the issue of what constitutes sanctionably 
ineffective environmental enforcement, as well as the definition of 
environmental laws and regulations, the possible consequences for 
noncompliance by parties with their obligations of environmental en-
forcement, and a special set of rules that apply only to Canada. They 
note that the rules of N AFTA and those of the N AAE C are silent on 
whether a party may lower its environmental standards, while still 
enforcing the law, in an attempt to improve the competitive position 
of business enterprises already located on its soil,37 Further, the authors 
note that if a party lowers its environmental standards (while still 
enforcing its laws) in order to attract new investment, NAFTA declares 
the policy to be undesirable, but provides no enforcement mecha-
36 JOHNSON & BEAULIEU, supra note 1, at 109-10. 
37 [d. at 250. 
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nism.38 Only if a party lowers its level of environmental protection 
through ineffective enforcement may another party initiate the pro-
tracted and convoluted dispute settlement process under NAAEC. 
Remedies would come in the form of a change of behavior of the party 
complained against, the right to impose fines on that party, or, even-
tually, the right to impose trade sanctions on the offending goods. 
The authors' conclusions are presented in Part V. Here one wishes 
that the authors would abandon their statesmanlike impartiality and 
their "wait-and-see" attitude and take a firm stand on at least some 
of the issues. Nonetheless, Johnson and Beaulieu do not break char-
acter even in stating their conclusions. For example, the authors refer 
to the omission of some environmental arguments that support inte-
gration of liberalized trade with environmental protection as "not 
reassuring."39 An opportunity to provide improved market access for 
environmentally friendly products "was probably missed."40 The en-
forcement provisions are "somewhat half-hearted,"41 and the economic 
rationality of the trade requirement in NAAEC's dispute settlement 
procedure "remains in question."42 Despite this shortcoming, THE 
ENVIRONMENT AND NAFTA: UNDERSTANDING AND IMPLEMENTING 
THE NEW CONTINENTAL LAW is an interesting and readable book the 
strength of which lies in describing, rather than influencing, the im-
portant political process of melding environmental protection with the 
liberalization of trade. 
38 See NAFTA, supra note 3, Art. 1114. 
39 JOHNSON & BEAULIEU, supra note 1, at 246. 
40 [d. 
41 [d. at 247. 
42 [d. at 252. 
